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position than he would otherwise have occupied.® A majority of 
the courts establish a waiver where one in the possession of any 
right, whether conferred by law or contract, and with full knowl- 
edge of the material facts, does, or forbears the doing of, something 
inconsistent with the existence of the right, and of his intention 
to rely on it; by such conduct he is precluded from claiming any- 
thing by reason of it afterwardsJ Thus, in the recent case of 
Cheney v. N. Y. C. & H. R. R. Co., 85 Misc. Rep. 157, 148 N. Y. 
Supp. 108, it was held that a provision of a shipping contract re- 
lieving the carrier from liability for loss unless a written claim be 
made within four months after a reasonable time for delivery, is 
waived where the carrier, after the expiration of the four-month 
period, at the consignor's suggestion, undertakes to trace the goods 
and invite the presentation of a claim for loss under the contract. 
This decision follows a large number of others on the same, or sim- 
ilar, facts, and is certainly in line with the majority holding. 

On the whole, it would seem to be in accord with principles of 
right and justice that the courts be quick to recognize a waiver 
in these cases. By not filing notice strictly in compliance with the 
contract a shipper renders himself liable to forfeit a right which he 
would otherwise have. It is a familiar saying that forfeitures are 
not favored in the law. Since these provisions are entirely for the 
benefit of the carrier it is always his privilege to waive the ben- 
efit of such provisions when the shipper fails to fulfill the condi- 
tions. The carrier has these rights by virtue of the contract, and 
if he intends to exercise them he should not act in a manner incon- 
sistent with such intention. It has been said that waiver is a tech- 
nical doctrine introduced and applied by the courts for the purpose 
of defeating forfeitures and of preventing a person's taking incon- 
sistent positions and gaining thereby through the aid of the courts.* 



The Power of Municipal Corporation to Regulate Bill- 
boards. — The police power is a natural attribute of all civilized 
sovereignties. It is co-extensive with self-protection, every sover- 
eignty having the inherent power to pass all laws necessary to 
preserve and promote the security, order, health, and morals of its 

• Atlantic C. L. R. Co. v. Bryan, supra; Old Dominion S. S. Co. v. 
Flanary, supra. 

' Isham V. Erie R. Co., 191 N. Y. 547, 85 N. E. 1111; Post v. A. C. 
L. R. Co., 138 Ga. 763, 76 S. E. 45; Carter v. Southern Ry. Co., supra; 
L. & N. R. R. Co. V. Shepherd (Ala. App.), 61 So. 14; Rice v. Kan. P. 
Ry. Co., supra; Ingwersen v. St. L. & H. R. Co., 116 Mo. App. 139, 
93 S. W. 357; Banks v. Penna. R. Co., Ill Minn. 48, 136 N. W. 410; 
Hudson V. North. Pac. Ry. Co., 92 Iowa 231, 60 N. W. 608, 54 Am. 
St. Rep. 550. See also Hutchinson, Carriers (2nd Ed.) § 259; Bishop, 
Contracts, § 792; 6 Cyc. 509, and cases cited. 

' 40 Cyc. 254. See also Pabst Brewing Co. v. City of Milwaukee, 
126 Wis. 110, 105 N. W. 563. 
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people just as naturally as a private person has the inalienable 
right of self protection. Its justification is found in the maxim. 
Salus populi suprema lex, and the principal, Sic utere tuo ut alieu- 
num non laedas, furnishes a convenient rule for its application.^ 

Municipal corporations have no inherent police power, it being 
necessary before they can exercise it for the sovereign state to 
delegate such power to them. Examples of its exercise have been 
numerous. The erection and maintenance of houses have for many 
years been subjects for regulation.^ In all the large cities fire dis- 
tricts have been established, within which buildings constructed of 
combustible materials are prohibited.^ 

But laws for the regulation of the construction and maintenance 
of billboards are of comparatively recent development. A munici- 
pal corporation in the exercise of the police power unquestionably 
has the power to reasonably regulate billboards.* But whether or 
not a certain ordinance is unreasonably restrictive, whether it is a 
regulation or a prohibition, whether or not it constitutes a taking of 
private property for public use without compensation is sometimes 
hard to determine. 

However unsightly billboards may be it is clearly unconstitutional 
to prohibit their maintenance on private property from aesthetic 
reasons alone. It is perfectly proper for cities to provide beautiful 
parks, trees and fountains to delight the eyes of their inhabitants 
but there is no constitutional power which enables them to prohibit 
private owners from maintaining unsightly signs or billboards on 
their own property merely because they are unsightly. This would 
constitute a taking of private property for public use without com- 
pensation. ^ The courts are at variance on the question of how 
far a city may go in the regulation of billboards and yet remain 
within the bounds of reason.^ 

' Black, Constitutional Law, 387; Stone v. Miss., 101 U. S. 814. 

' Fields V. Stokley, 99 Pa. St. 306, 44 Am. Rep. 109; Ferguson v. 
City of Selma, 43 Ala. 398. 

' Baumgardner v. Hasty, 100 Ind. 575, 50 Am. Rep. 830; King v. Da- 
venport, 98 111. 305, 38 Am. Rep. 89. 

* City of Rochester v. West, 164 N. Y. 510, 58 N. E. 673. 

' Com. V. Boston Advertising, etc., Co., 188 Mass. 348, 74 N. E. 601; 
People V. Green, 85 N. Y. App. Div. 400, 83 N. Y. S. 460. 

* City of Rochester v. West, supra; Gunning System v. City of Buf- 
falo, 75 N. Y. App. Div. 31, 77 N. Y. S. 987. 

But see contra: City of Passaic v. Patterson Bill Posting, etc., Co., 
72 N. J. Law 285, 62 Atl. 267; Crawford v. City of Topeka, 51 Kan. 756, 
33 Pac. 476. 

The Supreme Court of Missouri in the case of St. Louis Gunning 
Advertising Company v. City of St. Louis, 235 Mo. 99, 137 S. E. 939. 
upholds the rather drastic ordinance which provides that no billboard 
shall exceed fourteen feet in height, that each billboard shall have an 
open space at least four feet from its lower edge to the ground, that 
none shall be nearer than six feet to any building or side line of a 
lot, that none shall exceed five hundred feet in area nor approach the 
street line nearer than fifteen feet. It is contended that scarcely any 
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On account of their unusual amount of lateral surface compared 
to their support, billboards are perhaps more frequently blown 
down than any other structure and it is for this reason that the reg- 
ulating ordinances practically always have some provision which 
requires billboards to be placed some distance from the street line. 
In this way pedestrians are protected. However, a number of cases 
hold such a regulation to be an unreasonable restriction.'^ 

The question some times arises as to the constitutionality of a 
regulation which is not only prospective in its application but also 
retroactive. Is it constitutional to destroy billboards which were 
entirely legal when erected because they do not comply with the 
terms of an ordinance passed subsequent to their erection? The 
law looks with disfavor on all retroactive legislation, and if an or- 
dinance can be construed as prospective only such a construction 
should be placed upon it.^ But when retroactive force is clearly 
intended, the ordinance should be held unconstitutional.* A bill- 
board lawful at the time of its erection cannot become unlawful by 
reason of an ordinance. It may only be abated on the theory of 
common law nuisances. It is well settled that an object legal in 
itself cannot be made a nuisance by legal enactment. i** A nuisance 
is an annoyance, anything that worketh hurt, inconvenience or dam- 
age. Hence, until a lawfully erected billboard is determined on 
final hearing to be a common law nuisance it cannot be constitution- 
ally abated. ^^ However, in a recent case, Cream City Bill Posting 
Co. V. City of Mikvaukee (Wis.), 147 N. W. 25, it is held that an 
ordinance which requires the removal of existing billboards and the 
substitution of others complying with the ordinance, is reasonable 
and valid. 



Right of a Corporation to Purchase Shares of Its Own 
Stock. — There are three leading rules as to the right of a corpora- 
regulation can be too strict since billboards furnish convenient hiding 
places for criminals and prostitutes, and also the space behind them 
is constantly used for a dumping ground and public privy. On the 
other hand the North Carolina Supreme Court in State v. Whitlock, 
149 N. C. 542, 62 S. E. 123, holds that a simple ordinance providing 
that all billboards shall be at a distance two feet greater than their 
height from the street is unreasonable arid unconstitutional. 

' Bryan v. City of Chester, 212 Pa. 259, 61 Atl. 894. The Court said: 
"Perhaps regulation may be made with reference to the manner of 
construction so as to insure safety, but the prohibition of erection of 
structures upon the lot line however safe they may be, would be an un- 
warranted invasion of private rights." 

' AuflFmordt v. Raisin, 102 U. S. 620. 

• See Whitmier & Filbrick Co. v. City of Buflfalo, 118 Fed. 773. 

" See State v. Derry, 171 Ind. 18, 85 N. E. 765; McConnell v. Mc- 
Killip, 71 Neb. 712, 99 N. W. 505. 

" Whitmier and Filbrick Co. v. City of Buflfalo, supra. In the opin- 
ion it is stated that "such structures are not per se illegal by reason of 
this ordinance which has been declared valid. The ordinance cannot 
be retroactive." 



